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AN ACT to repeal 49.498 (20); to renumber and amend 50.04 (5) (a) 6.; to

amend 50.04/4) (b) 4., 50.04 (4) (e) 1., 50.04 (5) (title), 50.04 (5) (a) (intro.), 50.04
(5) (a) 1., %/ and 3. (intro.), 50.04 (5) (a) 4., 50.04 (5) (a) 5. a., b. and d., 50.04 (5)
(a) 5m., 50.04 (5) (b) (intro.), 50.04 (5) (c), 50.04 (5) (d) (title), 50.04 (5) (d) 1

50.04 (5) (d) 2. (intro.), 50.04 (5) (dm) (intro.), 50.04 (5) (e), 50.04 (5) (), 50.04
(5) (fm), 50.04 (5) (fr), 50.04 (5) (g) and 50.04 (6) (a); and o create 20.435 (6)
(ge), 50.04 (4) (am), 50.04 (5) (cm) and 50.15 of the statutes; relating to:

regulation of nursing homes, requiring the exercise of rule-making authority,

and making an appropriation.

Analysis by the Legislative Reference Bureau

Federal and state requirements for nursing homes

Under current law, a nursmg home that receives Medicaid or Medicare funding
for the care of a resident is subject to both federal and state requirements. The
Department of Health and Family Services (DHFS) enforces both federal and state
requirements for nursing homes. Currently, for nursing homes that are Medicaid
and Medicare providers, DHFS may impose both federal and state sanctlons for the
same deficiency. This bill prohibits ¥emtats from fuagding : .
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nursing home that is a Medical Assistance provider % azveplationZoftalstate
rediiiramaat if #he deficiency ddetrepmstiteben violation of a federal requirement.
Appeals %&FS boe , v o S*M#ygp

Currently, in order to appeal a DHFS finding that the nursing home violated
a state requirement, a nursing home must request a hearing on the finding within
ten days of receiving notice of the violation. If DHFS assesses a forfeiture for the
violation and the nursing home wishes to appeal the forfeiture, the nursing home
Jnust request a separate hearing on the forfeiture within ten days of receiving notice

ezt tire-dsdesgniard. Upon request of the nursing home, the hearing on the
“ finding of violation may be stayed until DHFS assesses a forfeiture so that the
hearing on the finding of violation and the hearing on the forfeiture may be
consolidated.

The bill extends the deadline for a nursing home to request a hearing on a
finding that the nursing home violated a state requirement to 60 days after receipt
of the notjce of violation/grBoAatsAHicarter el Assosemti-cLaitrioture
(Fetatizi The bill also extends the deadline for requesting a hearing on a forfeiture
to 60 days after receipt of notice of the forfeiture. The bill further provides that, if
a nursing home timely appeals both a finding of violation and a forfeiture, the
hearings on the violation and the forfeiture will be consolidated.

Monetary penalties

A NS ORSTECH

Under current law, DHFS may assess a forfeiture against a nursing home for
a violation of a state requirement. The maximum amount of the forfeiture varies v
according to the classification of the violation and ranges from $500 to $10,000 INSERT
There is no time limit for DHFS to assess a forfeiture for a violation. /Forfeitures A
collected for violations of state requirements are deposited in the school fund.
, The bill reduces the maximum forfeiture amounts permitted for violations of
" state requirements and requires that DHFS impose a penalty assessment on a
) nursing home whenever DHFS assesses a forfeiture for a violation of a state v

,,,,,,,, ent. Thebill further requires DHFS to impose a forfeiture and penalty
assessment within @)days of notifying a nursing home Mm\

of a violation or. pad
authority to impose a forfeiture and penalty assessment. (Tlm&aa/ti moneys Lf_‘

collected from the penalty assessments for nursing home quality—of—care

improvement grants. [Finally, the bill 1its DHFES ter into-arragreement.wit
a nursing home for g hom end a ified a our;j;,ﬁ@ﬁ"‘:gpf%l»i’ﬁy :
J improvemen Ojects for the nursing home instead of paying—= forfeiture and} -

N SeRT = 5 For further information see the stateffisgal estimate, which will be printed as
an appendix to this bill. |
p3

T'he people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 20.435 (6) (ge) of the statutes is created to read: ’
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1 20.435 (6) (ge) Nursing home improvement grants. All moneys received from
2 penalty assessments imposed by the department under s. 50.04 (5), for nursing home
/ 3 improvement grants under s. 50.15. | ‘ e ’\:guew‘;me\ ec
4 SECTION 2. 49.498 (20) of the statutes is repealed. 2. 50.0 ‘F‘ 4 3

(6D

50.04 (4) (am) Dual federal and state violations. If an akxt or omission °

iTINsERT )

M - SECTION 3. 50.04 (4) (am) of the statutes is created to read:
6
7

constitutes a violation of both this subchapter or the rules promulgated under this

subchapter and s. 49.498 or 42 USC 1395i-3 (b), (c), or (d) or1396r (b), (), or (d), the

department may not ke agdeternvinatitu thetdhd-zetZor omissiofri

8
@ 3 a&ﬂvﬁ)lLation of
this subchapter or the rules prbmulgated under this subchaptem @

DM&&’&TEHL;?\/

11 SECTION 4. 50.04 (4) (b) 4. of the statutes is amended to read:

12 ' 50.04 (4) (b) 4. Each day of violation constitutes a separate violation. Except
13 as provided in sub. (5) (a) 4., the department shall have the burden of showing that
14 a violation existed on each day for which a forfeiture and penalty assessment is

15 assessed imposed. No forfeiture or penalty assessment may be -assessed imposed for

16 a condition for which the nursing home has received a variance or waiver of a
\) 17 standard.
INGERL e :
31 SECTION 5. 50.04 (4) (e) 1. of the statutes is amended to read:
19 50.04 (4) (e) 1. If a nursing home desires to contest any department action
20 under this subsection, it shall send a written request for a hearing under s. 227.44

21 to the division of hearings and appeals created under s. 15.103 (1) within 10 60 days }2

22 of receipt of notice of the contested actiorjgx‘ ithih 60 days of receipt of natice of a

: (c) inrcotinection Wit;z the

oo e I P o

25 subsection includes service of a notice of a violation of this subchapter or rules
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promulgated under this sﬁbchapter, a notation in the report under sub. (3) (b),
imposition of a plan of correction, and rejecﬁon of a nursing home’s plan of correction,
but does not include a correction order. Upon the request of the nursing home, the
division shall grant a stay of the hearing under this paragraph until the department.
assesses a forfeiture, so that its hearing under this paragraph is consolidated with
the forfeiture appeal heafing held under sub. (5) (e). All agency action under this
subsection arising out of a violation, deficiency, or rejection and imposition of a plan
of correction shall be the subject of a single hearing. Unless a stay is granted under
this paragraph, the division shall commence the hearing within 30 days of the
request for hearing, within 30 days of the department’s acceptance of a nursing
héme’s plan of correction, or within 30 days of the department’s imposition of a plan
of correction, whichever is later. The division shall send notice to the nursing home

in conformance with s. 227.44. Issues litigated at the hearing may not be relitigated

-at subsequent hearings under this paragraph arising out of the same violation or

deficiency.
SECTION 6. 50.04 (5) (title) of the statutes is amended to read:

50.04 (5) (title) FORFEITURES AND PENALTY ASSESSMENTS.

SECTION 7. 50.04 (5) (a) (intro.) of the statutes is amended to read:

50.04 (5) (a) Amounts. (intro.) Any operator or owner of a nursing home whieh
that is in violation of this subchapter or any rule promulgated thereunder under this
subchapter may be subject to the forfeitures specified in this section. If the
department imposes a forfeiture under this subsection, the department shall also
impose a penalty assessment under this subsection.

SECTION 8. 50.04 (5) (a) 1., 2. and 3. (intro.) of the statutes are amended to read:
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50.04 (5) (a) 1. A class “A” violation may be subject to a forfeiture of not more
than $250 and a penalty assessment of not more than $10,000 for each violation.

2. A class “B” violation may be subject to a forfeiture of not more than $125 and

a penalty assessment of not more than $5,000 for each violation.

3. (intro.) ‘A class “C” violation may be subject to a forfeiture of not more than

$60_and a penalty assessment of not more than $500. No forfeiture or penalty

assessment may be assessed imposed for a class “C” Violatinn unless at least one of
the following applies:

SECTION 9. 50.04 (5) (a) 4. of the statutes is amended to read:

50.04 (5) (a) 4. Notwithstanding subds. 1., 2. and 3., if the violation or group
of violations results from inadequate staffing, the combined amount of the forfeiture

and penalty assessment that the department may -assess impose shall be no less than

the difference between the cost of the staff actually employed and the estimated cost
of the staff required. The number of staff fequired shall be determined by the
provider contract, the court order, or the department, by rule, whichever is greatest.
The inadequate staff shall be presumed to exist from the date of the notice of
violation.

SECTION 10. 50.04 (5) (a) 5. a., b. and d. of the statutes are amended to read:

50.04 (5) (a) 5. a. A nursing home that violates a statute or rule resulting in a
class “A” violation and that has received a notice of violation for a class 2A” “A”
violation within the previous 3—year period involving the same situation shall be
subject to a forfeiture 3 times the forfeiture amount authorized for a class “A”

violation and a penalty assessment 3 times the penalty assessment amount

authorized for a class “A” violation.
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b. Except as provided in subd. 5. a., a nursing home that violates a statute or
rule resulting in a class “A” or class “B” violation aqd that has received a notice of a
class “A” or class “B” violation of the same statute or rule within the previous 3—-year
period may be subject to a forfeiture 3 times the forfeiture amount authorized for the

most recent class of violation involved and a penalty assessment 3 times the penalty

assessment amount authorized for the most recent class of violation involved.

d. The forfeiture ameount and penalty assessment amounts that is are tripled
under this subdivision shall be the ameount—assessed forfeiture and penalty

assessment amounts imposed after all appeals have been exhausted. If an

assessment imposition of a forfeiture and penalty assessment is not contested and

the forfeiture is and penalty assessment are paid as provided in par. (fm), the

forfeiture amount and penalty assessment amounts that is are tripled is are the

amount assessed amounts imposed after the reduction specified in par. (fm).

SECTION 11. 50.04 (5) (a) 5m. of the statutes is amended to read:

50.04 (5) (a) 5m. Beginning on December 8, 1987 the The department may

consider, for purposes of applying triple forfeitures and penalty assessments under
subd. 5., any notice of violation issued by the department within-the 2—year period

1987 after December 7, 1985.

SECTION 12. 50.04 (5) (a) 6. of the statutes is renumbered 50.04 (5) (a) 6. (intro.)

and amended to read:
50.04 (5) (a) 6. (intro.) If a licensee fails to correct a violation within the time
specified in the notice of violation or approved plan of correction, or within the

extended correction time granted under sub. (4) (c) 4., or if a violation continues after
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a report of correction, the department may assess upon the licensee -a- for each day
of the continuing violation whichever of the following is applicable:

a. A separate forfeiture of not more than $10,000.$250 and a separate penalty
assessment of not more than $10,000 for a class “A” violations;-and-may assess-a-

violation.

b. A separate forfeiture of not more than $5.000 $125 and a separate penalty

assessment of not more than $5,000 for a class “B” ~violations,for each-dayof
eontinuing violation.
SECTION 13. 50.04 (5) (b) (intro.) of the statutes is amended to read:

50.04 (5) (b) Factors in assessment imposition of forfeitures and penalty
assessments. (intro.) In determining whether to impose a forfeiture is to-be-imposed

and penalty assessment for a violation and in fixing the ameunt amounts of the

forfeiture to-be-imposed and penalty assessment, if any, for-a-vielatien; the following

factors shall be considered:
SECTION 14. 50.04 (5) (c) of the statutes is amended to read:

50.04 (5) (c) Assessment Imposition of forfeitures and_penalty assessments:

powers and duties of department. The department may directly assess impose
forfeitures and penalty assessments provided for under par. (a). If the department
determines that a forfeiture and penalty assessment should be -assessed imposed for
a particular violation or for failure to correct it, it the department shall send a notice

of assessment imposition of forfeiture and penalty assessment to the nursing home.

The notice shall specify the amount amounts of the forfeiture assessed and penalty
assessment imposed, the violation, and the statute or rule alleged to have been

violated; and shall inform the licensee of the right to hearing under par. (e). If the

department does not issue a notice of forfeiture and penalty assessment within

(-
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may not impose a forfeiture or penalty assessment for the

violation. j; (/\C Cl (2 axtm eV_\L

SECTION 15. 50.04 (5)X¢m) of the statutes is created to redd: |
50.04 (5) (cm) Quality—of-¢ improvementtigreements. If, after the

department imposes a forfeiture and pé\ ]rt‘}f/a;sessment under par. (c), the

department and a nursing home a that insteé

of paying the forfeiture and

penalty assessment the nursiag home shall spend a specified amount on specified

measures to improv

e quality of care for nursing home residents

e department

under par. (f) to negotiate an agreement under this paragraph. __J
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SECTION 16. 50.04 (5) (d) (title) of the statutes is amended to read:

50.04 (5) (d) (title) Forfeiture and penalty assessment period.

SECTION 17. 50.04 (5) (d) 1. of the statutes is amended to read:

50.04 (5) (d) 1. In the case of a class “B” violation, no forfeiture or penalty
assessment may be assessed imposed for the violation from the day following the
date of discovery until the date of notification. If the department fails to approve or
reject a plan of correction within 15 days after its receipt of a complete plan, no
forfeiture or penalty assessment may be imposed for the period beginning with the
15th day after receipt and ending when notice of approval or rejection is received by
the home. If a plan of correction is approved and carried out, no forfeiture or penalty
assessment may be assessed imposed during the time period specified in the
approved plan of correction, commencing on the day the plan of correction is received
by the department.

SECTION 18. 50.04 (5) (d) 2. (intro.) of the statutes is amended to read:
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50.04 (5) (d) 2. (intro.) In the case of a class “C” violation for which a notice of

violation has been served, a forfeiture and penalty assessment may be assessed

imposed for whichever of the following periods is applicable:
SECTION 19. 50.04 (5) (dm) (intro.) of the statutes is amended to read:
50.04 (5) (dm) (intro.) Forfeiture and penalty assessment imposition date. In

the case of a class “B” violation, the dyepartment may not assess impose a forfeiture

+Hie imposition ol 4

——

or a penalty assessment upon a nursing home until:

SECTION 20. 50.04 (5) (e) of the statutes is amended to read: .

Pasaliy J)

- Lon Rﬂ-{;w «av\c’\ ‘ —

M
50.04 (5) (e) Forfeiture and penalty assessment appeal hearing. A niyrsing

home may contest an assessment imposition of a forfeiture and penalty as ssment

by sending, within 10 60 days after receipt of notice of , a written
request for hearing under s. 227.44 to the division of hearings and appeals created
under s. 15.103 (1). The administrator of the division may designate a hearing
examiner to preside over the case and recommend a decision to the administrator
under s. 227.46. The decision of the administrator of the division shall be the final
administrative decision. The division shall commence the hearing within 30 days of
receipt of the request for hearing and shall issue a final decision within 15 days after
the close of the hearing. Proceedings before the division are governed by ch. 227. In
any petition for judicial review of a decision by the division, the party, other than the
petitioner, who was in the proceeding before the division shall be the named
respondent. If, after receipt of notice of imposition of a forfeiture and penalty

s
assessment, a nursing home timely requests a hearing under sub. (4) (e) on the

contested action under sub. (4) for which the forfeiture and Denaitv assessment were

imposed, and requests a hearing under this paragraph on the imposition of the
forfeiture and penalty assessment. the hearing on the contested action under sub.
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(4) and the hearing on the imposition of the forfeiture and penalty assessment shall

be consolidated.

v’

’

SECTION 21. 50.04 (5) (f) of the statutes, as affected by 20038 Wisconsin Act 33

is amended to read: 6@
50.04 (5) () Forfeitures and penalty assessments paid within #6/days. All o
forfeitures and penalty assessments shall be paid to the department within -}B@Q

of receipt of notice of-assessment imposition of the forfeiture and penalty assessment

or, if the forfeiture or penalty assessment is contested under par. (e), within

of receipt of the final decision after exhaustion of administrative review, unless the
final decision is appealed and the order is stayed by court order under s. 50.03 (11).
The department shall remit all forfeitures paid to the secretary of administration for
deposit in the school fund. All moneys collected as penalty assessments under this

subsection shall be credited to the appropriation account under s. 20.435 (6) (ge).
SECTION 22. 50.04 (5) (fm) of the statutes is amended to read:

50.04 (5) (fm) Forfeiture and penalty assessment reduction for timely payment.

If a nursing home does not contest a notice of violation under sub. (4) (e) and does not

contest an assessment imposition of a forfeiture and penalty assessment under par.

(e) for a class “A” or class “B” violation and pays the forfeiture and penalty @
assessment to the department within ﬁ(glys after receipt of the notice of -assessment

.

imposition of the forfeiture and penalty assessment, the department shall reduce the

amount of the assessment forfeiture and penalty assessment by M Parcets )

SECTION 23. 50.04 (5) (fr) of the statutes is amended to read:

354
50.04 (5) (fr) Report to the legislature. Annually, the department shall submit

a report to the legislature under s. 13.172 (2) that specifies for the previous year the

number of class “A” violations, the ameunt amounts of the forfeiture assessment and
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1 penalty assessment imposed for each of those violations and, if known, the ameunt

2 amounts of the forfeiture and penalty assessment actually paid and collected with

3 respect to those violations. The report shall also include an explanation for any

4 assessment-that-was imposition of a forfeiture and penalty assessment that totaled

5 less thah $2,500 for the violations specified in the report.

6 SECTION 24. 50.04 (5) (g) of the statutes is amended to read:

7 50.04 (5) (g) Enforcement by attorney general. The attorney general may bring
8 an action in the name of the state to collect any forfeiture or penalty assessment

9 imposed under this section if the forfeiture or penalty assessment has not been paid

10 following the exhaustion of all administrative and judicial reviews. The only issue
11 to be contested in any such action shall be whether the forfeiture or penalty
12 assessment has been paid.

r—liS SECTION 25. 50.04 (6) (a) of the statutzg ;;;:;Ted to read:
14 5002 (6) (= er of department. In adﬂ’go:l to the right to assess impose
15 forfeitures and penalty assessnients ung sub. (5), the department may issue a

16 conditional license to any nursing h ment finds that either a class

17 “A” or a class “B” violation, as

fined in sub. (4), continues to extst.in such home.

18 The issuance of a conditionaldicense shall revoke any outstanding license held by the

\/ 19 nursing home. The nursifig home may seek review of a decision to issue a con\dition“al/
—

___20——license-aspr : . .
TIN SETRY e
-0 21 SECTION 26. 50.15 of the statutes is created to read:
22 50.15 Nursing home improvement grants. From the appropriation
23 account under s. 20.435 (6) (ge), the department shall make grants to nursing homes

24 to fund quality—of-care improvement projects. The department shall promulgate
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rules that specify the eligibility criteria and application procedures for receipt of a
grant under this section.

SECTION 27. Nonstatutory provisions.

(1) NURSING HOME IMPROVEMENT GRANTS. The department of health and family
services shall submit in proposed form the rules required under section 50.15 of the
statutes, as created by this act, to the legislative council staff under section 227.15
(1) of the statutes no later than the first day of the@th Jmonth beginning after the
effective date of this subsection. 13

SECTION 28. Initial applicability.

(1) HEARING REQUESTS. The treatment of section 50.04 (4) (e) 1. and (5) (e) of the
statutes first applies to requests for hearings related to a notice of violation, a report

notation, a plan correction, or a rejection of a plan correction that is issued on the

effective date of this subsection.

INSERT (2 = 7
U %14 ‘} ~ (END)
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INSERT Al l/

ursing homes must pay forfeitures to DHFS within ten days after receipt of
notice of imposition of the forfeiture or after receipt of the final decision after
exhaustion of administrative review. If a nursing home does not contest a notice of
violation and a forfeiture and pays the forfeiture within ten days after receipt of the
notice, DHFS must reduce the forfeiture amount by 35 percent.

INSERT A2

The bill changes to 60 days the time period by which nursing home must pay
forfeitures and penalty assessments to DHFS after receipt of the notice of imposition
or the final decision after exhaustion of administrative review, and also changes to
60 days the time period within which a nursing home may pay a forfeiture and
penalty assessment and have the forfeiture and penalty assessment amounts
reduced by 35 percent. y,

INSERT A3

Conditional licenses

Currently, in addition to the right to impose a forfeiture on a nursing home for
violations, DHFS may issue a conditional license to a‘/nurs'ifg horhe ifi which DHFS
finds that a class “A” or a class “B” violation continues to exist € nursing hoimy:
(A class “A” violation creates a condition or occurrence relating to the operation and
maintenance of a nursing home that presents a substantial probability that death
or serious mental or physical harm to a nursing home resident will result. A class
“B” violation creates a condition or occurrence relating to the operation and
maintenance of a nursing home that directly threatens the health, safety, or welfare
of a nursing home resident.) Issuing a conditional license revokes any outstanding
license held by the nursing home. ,

This bill expands the standard for issuance by DHFS of a conditional license for
a nursing home to also include a violation that constitutes immediate jeopardy, high
risk of death or substantial harm, or direct threat or actual harm (as defined in the
bill) to a nursing home resident.

Suspension of admissions

Under current law, DHFS must suspend new admissions to a nursing home if

the nursing home received notices of iolation for a class “A” violation or three or

more class “B” violations in the previous 12 months; and if the nursing home received
notices of iolation fora class “A” violation or three or more class “B” violations in any

12-month period during the three years immediately preceding the previous 12 C)

months. Suspension of admissions begins 90 days after a nursing home received its
last notice of ass “A” or class “B” violation if DHFS determines that
the violation is uncorrected or on the day that DHFS makes a return visit to the
nursing home and determines that the violation has not been corrected.

This bill expands the standard for suspension of new admissions to a nursing
home to include circumstances under which a nursing home received written notice
of a violation that involved immediate jeopardy or high risk of death or substantial

/
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harm to a resident in the previous 12 months and in any 12-month period
immediately preceding the previous 12 months. The bill clarifies that a suspension
of admissions begins on the date DHES determines that a nursing home’s
violation remains uncorrected 90 days after the nursing home has received written
notice of the violation and remains in effect until the nursing home has corrected the
violation.

Suspension or revocation of licensure

Currently, DHFS may, after providing notice to a nursing home applicant or
licensee, suspend or revoke the license if DHFS finds that the nursing home
substantially failed to comply with applicable state statutes or rules. No state or
federal funds passing through the state treasury may be paid to a nursing home that
does not have a valid license. This bill also permits DHFS to suspend or revoke a
nursing home license if the nursing home has substantially failed to comply with
specified federal law and modifies the restriction on payment of federal or state funds
in instances in which other state or federal law compels payment.

Y INSERT 34
SEcTION 1. 50.01 (1k) of the statutes is created to read:

50.01 (1k) “Direct threat or actual harm” means a condition or occurrence
relating to nursing home operation and maintenance that has caused injury, harm,
or impairment to a resident or that directly threatens the health, safety, or welfare
of a resident.

SECTION 2. 50.61 (1nd) of the statutes is created to read:

50.01 (Ind) “High risk of death or substantial harm” means a condition or
occurrence relating to nursing home operation and maintenance that presents a
substantial probability of the death or serious mental or physical injury, harm, or
impairment of a resident.

SECTION 3. 50.01 (1ng) of the statutes is created to read:

50.01 (Ing) “Immediate jeopardy” means a situation in which a resident of a
nursing home is experiencing or is at imminent risk of experiencing death or

substantial harm.
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1 SECTION 4. 50.03 (5) (a) of the stafutes is amended to read:

2 50.03 (5) (a) Power of department. The department, after notice to a nursing
3 home applicant or licensee, may suspend or revoke a license in any case in which the
department finds that the nursing home has substantially failed to comply with the
applicable requirements of this subchapter and the rules promulgated under this

o | [\
Wwith s. 49.498 or 42 USC 1395i-3 (b), (c), or (d) or 1396r (b), (¢), or gd_\_!.fc%
ess otherwise required by state or federal law, no state or federal funds

subchaptey
Unl

passing thrbugh the state treasury may be paid to a nursing home that does not have

a valid license issued under this section.

History: 1975 c. 413; 1977 c. 29, 170, 205, 272, 418, 447; 1979 c. 221, 1981 c. 20, 72, 121; 1981 c. 314 s, 146; 1985 a. 29 ss. 1058, 3202 (56) (a); 1985 a. 176; 1985 a. 182
s.57; 1985 a. 332 5. 251 (1), (3); 1987 a. 27,127, 399; 1989 a. 31, 359; 1991 a. 39, 221; 1993 a. 27, 112, 375, 491; 1995 a. 27 ss. 3227 to 3232, 9126 (19); 1997 a. 27, 114; 2001

a. 16; 2003 a. 33,
| INSERT 3-10
10 @ if the department has, in a statement of deficiency, cited the nursing home for .

11 the violation under s. 49.498 or 42 USC 1395i-3 (b), (¢), or (d) or 1396r (b), (¢), or (d)

] INSERT 3-17 v’

12 SECTION 5. 50.04 (4) (d) 1. a. of the statutes is repealed and recreated to read:
13 50.04 (4) (d) 1. a. In the previous 12 months, the nursing home received written
14 notice of a violation of a state statute or rule or a federal statute or regulation that
15 involved either immediate jeopardy or high risk of death or substantial harm to a
16 resident; a £lass “A” violation; or 3 or more /Z{ass “B” violations or situations that
17 constituted a direct threat or actual harm.

18 | SECTION 6. 50.04 (4) (d) 1. b. of the statutes is repealed and recreated to read:
19 50.04 (4) (d) 1. b. In any 12-month period during the 36 months immediately
20 preceding the period specified in subd. 1. a., the nursing home received written notice
21 of a violation of a sfate statute or rule or a federal statute or regulation that involved

22 either immediate jeopardy or high risk of death or substantial harm to a resident or
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v
1 a f{lass “A” violation; or 2 or more ?(ass “B” violations or situations that constituted

2 a direct threat or actual harm.
3 SECTION 7. 50.04 (4) (d) 2. of the statutes is amended to read:

4 50.04 (4) (d) 2. A suspension of admissions under subd. 1. shall begin 90-days

v
13 subd. 1. remains uncorrected 90 days after the nursing home received written notice

14 of the violation. A suspension of admissions under subd. 1. shall remain in effect

15 until the department determines that all-elass“A” and class“B” violations by the
16 nursinghome -have-been—corrected the nursing home has corrected the violation.

17 Admission of a new resident during the period for which admissions have been

18 suspended constitutes a class “B” violation.

History: 1977 c. 170 ss. 6, 29; 1977 ¢. 272; 1979 c. 34; 1981 c. 20, 121, 317, 391; 1983 a. 27 5. 2200 (1); 1985 a. 29; 1985 a. 182 s. 57,1985 a. 332 5. 251 (1), (7); 1987
a.27,127, 399; 1989 a. 31, 336; 1991 a. 39, 269, 315; 1995 a. 27; 1997 a. 27, 114, 237, 252, 280; 1999 a. 9, 32, 103; 2003 a. 33.

INSERT 11-20
19 SECTION 8. 50.04 (6) (a) of the statutes is repealed and recreated to read:
20 50.04 (6) (a) Power of department. 1. In aidition to the right to impose
21 forfeitures and penalty assessments under sub. (5), the department may issue a
22 conditional license to any nursing home if the department finds that any of the

23 following is true:
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a. A class “A” or class “B” violation, as defined in sub. (4), continues to exist in
the nursing home.

b. A violation continues to exist that constitutes immediate jeopardy, high risk
of death or substantial harm, or direct threat or actual harm to a resident.

2. The issuance of a conditional license shall revoke any outstanding license
held by the nursing home.

3. The nursing home may seek review of a decision to issue a conditional license

(R4
as provided Mb%s. 50.03 (5).* 50.01 Q K)‘{C,://lc])
o d ((vw)\ and
INSERT 12-13 —

2) CONDITIONAL LICENSURE. The treatment of sectiofif/50.04 (6) (a) ‘o?the statutes
first applies to violations committed on the effective date of this subsection.

(3) SUSPENSION OF ADMISSIONS. The treatment of sections 50.01 (1k|§, (1ndl;and
(Ing) a‘gd 50.04 (4) (d) 1. 4 and/b. andv{g) 2.‘ff the statutes first applies to violations
committed on the effective date of this subsection.

&),SUSPENSION OR REVOCATION OF LICENSURE. The treatment of section 50.03 (5)

"
(a) of the statutes first applies to violations committed on the effective date of this

subsection.



DRAFTER’S NOTE LRB-2032/5dn

FROM THE DAK&RLR:kmg:pg
. LEGISLATIVE REFERENCE BUREAU ‘

To Representative Pettis:

1. Note that in s. 50.03 (5) (a), stats., I referred to specific federal law, rather than
“federal certification laws related to the operation of a residential or health care facility
in this state.” Neither “residential facility” nor “health care facility” is defined in
Wisconsin statutes and unless that is done I think it is clearer to refer to the specific
citations to the federal law.

2. Ins. 50.04 (4) (d) 1. b., I changed “3 years” to 36 months; in 5. 990.01 (49), stats., ,
“year” is defined for use throughout the statutes as a calendar year, and I assumed that
you wanted to avoid that interpretation. Notefalso that'in s. 50.04 (4) (d) 1. b.{I drafted
two or more rather than three or more, €lass “B” violations or situations that
constituted a direct threat or actual harm; the DHFS language gave either as an
option, but indicated that two would be consistent with the federal “double G” concept;
the DHFS language did not elaborate on what a “double G” concept is, however.

3. The DHFS proposed language to amend s. 50.04 (4) (d) 2., stats., refers to a “violation
... that formed the basis for departmental action under subd. 1.’3’/Section 50.04 (4) (d)
1. is the standard for suspensions; DHFS is precluded from acting until the time period
in 8. 50.04 (4) (d) 2. is satisfied; I removed the language “that formed the basis for action
by the department under subd. 1.”“ Also, it was unclear from the instructions whether
it was intended that the last sentence of s. 50.04 (4) (d) 2., stats., remain or be repealed.
I retained it.

4. Section 50.04 (5) (a) 5m., stats., has, in the past, served as a type of initial
applicability provision. When enacted, it served as a two-year reach?ack for ‘C
consideration in imposing initial triple forfeitures under s. 50.04 (5) (a) 5. In examining
the file for this draft, I note that this subdivision was amended, under LRB—2032/1, to
add penalty assessments to the triple forfeitures. In LRB—2032/2, it was amended to
permit DHFS to consider, for purposes of applying triple forfeitures and penalty
assessments, any notice of violation issued by DHFS after December 7, 1985. Do you
intend that consideration of past violations redch back that far? It seems now to be in
direct conflict with the three—year consideration under s. 50.04 (5) (a) 5., stats. 1
recommend that the provision be repealed and that a nonstatutory initial applicability
provision be created that applies consideration L of the triple forfeitures and penalty
assessments under s. 50.04 (5) (a) 5., stats., to class “A” violations by nursing homes
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that received notices of m class “A” violations within 36 months [or less,
depending on your choice] before the act’s effective date. I also recommend that this
initial applicability provision exempt from the new forfeiture and penalty assessment
amounts a nursing home that has already had triple forfeitures imposed within the 36
months [or whatever period you choose above], so that you do not create a retroactive
enhanced penalty that could be an ex post facto laW in violation of Article 1, Section
10, of the U.S. Constitution and Article 1, Section 12; Yof the Wisconsin Constltutlon (a
statute defining or creating or enhancmg a penalty may not be applied retroactively).

5. This redraft changes the term “contested action” in the first sentence of s. 50.04 (5)
(e), stats. Is “contested action” now the appropriate term in the last sentence?

6. It was unclear whether you intended that the last two sentences of s. 50.04 (6) (a),
stats., remain or be repealed. I retained them.

Please let me know if I may assist you further with this bill.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E—mail: debora.kennedy@legis.state.wi.us

N 7 Clae nete APt S slen odda ) an LMAL-;.,Q &(fﬂbcaﬁdjf{
’\“z'eﬂu\mm »*’ﬁ jﬁe&, CA‘Q/‘&“M Q;{Q %\La,uaoaucgs %ﬂ Al Ak ol el J}

\)C/GS%/\A«L/G:M OVO ./Q,«W L/L«MOQ_LA . S0, O 4 (Lo Ca\)

me 0 a&WAv&.W<M UL«-vaJA s% ., 50. 01 QK)\Q;,\A)’
b (g ourd " A4 @) I ared %?_ﬁ%a (d) a

G Wm o As0-0 e akonn ﬂb L cosnsinnn

Lean Son g,nwbo 03 C°3\(<?~) PJ,«LW nﬂww& .

¢



DRAFTER’S NOTE LLRB-2032/5dn
FROM THE DAK:kmg:pg
LEGISLATIVE REFERENCE BUREAU

December 1, 2003

To Representative Pettis:

1. Note that in s. 50.03 (5) (a), stats., I referred to specific federal law, rather than
“federal certification laws related to the operation of a residential or health care facility
in this state.” Neither “residential facility” nor “health care facility” is defined in
Wisconsin statutes and unless that is done I think it is clearer to refer to the specific
citations to the federal law.

2. Ins. 50.04 (4) (d) 1. b., I changed “3 years” to 36 months; in s. 990.01 (49), stats.,
“year” is defined for use throughout the statutes as a calendar year, and I assumed that
you wanted to avoid that interpretation. Note also that in s. 50.04 (4) (d) 1. b. I drafted
two or more rather than three or more, class “B” violations or situations that
constituted a direct threat or actual harm; the DHFS language gave either as an
option, but indicated that two would be consistent with the federal “double G” concept;
the DHF'S language did not elaborate on what a “double G” concept is, however.

3. The DHFS proposed language to amend s. 50.04 (4) (d) 2., stats., refers to a “violation
... that formed the basis for departmental action under subd. 1.” Section 50.04 4) (d)
1. is the standard for suspensions; DHFS is precluded from acting until the time period
in s. 50.04 (4) (d) 2. is satisfied; I removed the language “that formed the basis for action
by the department under subd. 1.” Also, it was unclear from the instructions whether

it was intended that the last sentence of s. 50.04 (4) (d) 2., stats., remain or be repealed.
I retained it.

4. Section 50.04 (5) (a) 5m., stats., has, in the past, served as a type of initial
applicability provision. When enacted, it served as a two—year reach—back for
consideration in imposing initial triple forfeitures under s. 50.04 (5) (a) 5. In examining
the file for this draft, I note that this subdivision was amended, under LRB-2032/1, to
add penalty assessments to the triple forfeitures. In LRB-2032/2, it was amended to
permit DHFS to consider, for purposes of applying triple forfeitures and penalty
assessments, any notice of violation issued by DHF'S after December 7, 1985. Do you
intend that consideration of past violations reach back that far? It seems now to be in
direct conflict with the three—year consideration under s. 50.04 (5) (a) 5., stats. I
recommend that the provision be repealed and that a nonstatutory initial applicability
provision be created that applies consideration of the triple forfeitures and penalty
assessments under s. 50.04 (5) (a) 5., stats., to class “A” violations by nursing homes
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that received notices of class “A” violations within 36 months [or less, depending on
your choice] before the act’s effective date. I also recommend that this initial
applicability provision exempt from the new forfeiture and penalty assessment
amounts a nursing home that has already had triple forfeitures imposed within the 36
months [or whatever period you choose above], so that you do not create a retroactive
enhanced penalty that could be an ex post facto law in violation of Article 1, Section
10, of the U.S. Constitution and Article 1, Section 12, of the Wisconsin Constitution (a
statute defining or creating or enhancing a penalty may not be applied retroactively).

5. This redraft changes the term “contested action” in the first sentence of s. 50.04 (5)
(e), stats. Is “contested action” now the appropriate term in the last sentence?

6. It was unclear whether you intended that the last two sentences of s. 50.04 (6) (a),
stats., remain or be repealed. I retained them.

7. Please note that I also added an initial applicability provision for the changed
standards for issuance of conditional licenses under s. 50.04 (6) (a), suspension of
admissions under ss. 50.01 (1k), (1nd), and (1ng) and 50.04 (4) (d) 1. a. and b. and (d)
2., and suspension or revocation of licensure under section 50.03 (5) (a). Please review.

Please let me know if I may assist you further with this bill.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266—-0137

E-mail: debora.kennedy@legis.state.wi.us
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L_ R B B B A

. " SCOPE ISOLATED PATTERN 'WIDESPREAD

(One or a very limited number | (More than a limited number (Situation was pervasive
of residents affected and/or of residents affected, and/or throughout the facility or
one or a very limited number more than a limited number of | represented a systemic

of staff involved, and/or the staff involved, and/or the Jailure that affected or had
situation occurred only situation occurred in several  the potential to affect a large
occasionally or in a very locations and/or the same portion or all of the facility's

limited number of locations.) resident(s) have been affected residents.)
' by repeated occurrences of the
same practice.)

SEVERITY/HARM

(4) Immediate jeopardy to
resident health or safety

(Deficient practice d or is likely 1o cause
serious injury, serious harm, serious impairment
or death AND there is a reasonable degree of
predictability of a similar situation occurring in -

N
'lr(3) Actual harm that is not

-«:|| - mental,.andfor psychosocial discomfort 1o. the

the future. Immediate corrective action is needed.)

immediate jeopardy
Mdm practice led to a negative outcome that
has compromised the resident’s ability to maintain
and/or reach hisfher highest practicable physical,
mental, and/or psychosocial well-being...)

(2) No actual harm with potential
for more than minimal harm
that is not immediate
jeopardy ' o

(Deficient practice has led 1o minimal physical,

resident and/or a yet unrealized potential for
compromising the resident’s ability to mainiain
and/or reach hisfher highest practicable level of
physical, mapta!, and/or psychosocial well-
being...)

(1) No actual harm with potential

for no more than minimal SUBSTANTIAL SUBSTANTIAL | SUBSTANTIAL
harm ' COMPLIANCE COMPLIANCE COMPLIANCE
(inaau practice has the po:.et;a'al for causing A . B C

no more than minor negative impact on residents.)

IR = SUBSTANDARD QUALITY OF CARE for any deficiency in s. 483.13 Resident |

. i3ehav10r and Facility Practices (F221-F225), s. 483.15, Quality of Life (F240-F258), and s. 483.25 Quality

of Care (F309-F333). '

**x If the examples under one tag are at different levels of harm, choose the HIGHEST harm leve! and the
scope associated with that particular level of harm.

Prepared by the Wisconsin Division of Health, Bureau of Quality Compliance Updated June 9, 1995
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A Supplement to Washington Report

American Association of Homes and Services for the Aging
901 E Street NW, Suite 500, Washington, DC 20004-2037 » (202)783-2242 « FAX (202)783-2255

January 23, 1995

Nursing Facility Enforcement: Selection of Remedies

This Health Bulletin is one of a series designed to pre-
pare AAHSA members for the changes to be imple-
mented by the nursing facility survey, cemﬁcauon and
enforcement final regulation July 1.

In an earlier Health Bulletin (Nov. 23, 1994), we
had noted that in order to give guidance to survey agen-
cies on selection of remedies to be applied for various
deficiencies, HCFA has developed three categories of
remedies linked to the degree of noncompliance. HCFA

" has organized the remedies from least to most severe,

and has specified the deﬁaencxes to which they should
apply.

Enforcement Remedies .

The remedies available for nursing facility enforcement

are:
Directed plan of correction*

Directed inservice training*

Denial of payment for new admissions

Denial of payment for all individuals

State monitoring

Civil money penalties

Temporary management

Termination

Closure in emergency situations and/or transfer.

L B R I I S S

* Tbhese sanctions were created by HCFA; all others .

were specified in OBRA 1987.

Severity and Scope
All deficiencies will be classified through the use of se-

_verity and scope, according to the following scales:

Severity

= Immediate jeopardy to resident health or safety

- Actual harm that is not immediate jeopardy

* No actual harm with potential for more than minimal

harm that is not immediate jeopardy

"+ No actual harm with potential for minimal harm.

Scope

* Isolated -
* Pattern

* Widespread.

Factors in Selecting Remedies

In addition to severity and scope, other factors to be
considered in choosing a remedy include but are not
limited to: (1) the relationship of one deficiency to other
deficiencies resulting in noncompliance and (2) the
facility’s prior history of noncompliance in general and
specifically regarding the cited deficiencies.

Categories of Remedies

Remedies described above are grouped into categories
and applied to remedies according to how serious the
noncompliance is. '

.Category 1 Remedies

* Directed plan of correction
* State monitoring
* Directed inservice training.

These remedies are applied when: (1) there are
isolated deficiencies that constitute no actual harm with
a potential for more than minimal harm but not imme-
diate jeopardy or (2) there is a pattern of deficiencies
that constitutes no actual harm with a potential for more
than minimal harm but not immediate jeopardy.

Category 2 Remedies
Denial of payment for new admissions

* Denial of payment for all individuals imposed only
by HCFA

* Civil money penalties of $50 to §3,000 per day.

These remedies are applied when: (1) there are
widespread deficiencies that constitute no actual harm
with a potential for more than minimal harm but not
immediate jeopardy or (2) there are one or more defi-
ciencies that constitute actual harm that is not immedi-
ate jeopardy.

RANDE




Category 3 Remedies
* Temporary management
* Immediate termination

* Civil money penalties of §3,050 to $10,000 per day.

Page 2

mediate jeopardy, HCFA or the State may impose tem-
' porary management, in addition to other Category 2
remedies. A nursing facility must submit a plan of cor-
rection for each deficiency, except for isolated deficien-
cies that constitute no actual harm with a potential for

minimal harm.

When there are one or more deficiencies that con-

stitute immediate jeopardy to resident health or safety,
HCFA or the state must impose temporary management.
or terminate the provider agreement, and also may im-
pose Category 3 level fines. When there are widespread

based

deficiencies that constitute actual harm that is not im-

The application of categories of remedjes to vari-
ous types of deficiencies is illustrated with the chayrt
below. The chart provides plans of corrections (POC)

on the scope and severity of the deﬁé{iency
\

N

IMMEDIATE JEOPARDY TO RESIDENT
HEALTH OR SAFETY

ACTUAL HARM THAT IS NOT
IMMEDIATE JEOPARDY

NO ACTUAL HARM WITH POTENTIAL
FOR MORE THAN MINIMAL HARM
THAT IS NOT IMMEDIATE JEOPARDY

NO ACTUAL HARM WITH POTENTIAL
FOR MINIMAL HARM

Categories of Remedies To Be Applied to Deficiencies

PATTERN WIDESPREAD

ISOLATED

“Required: Cat.3
.- Optional: ’
- Optional:

~-Required: Cat.3
- '‘Optional: Cat. 1

. | Optional:
: Optional: Cat. 2 i

Optiona

Required: Cat. 2
Optional: Cat. 1

Reqt}i;e
Optional

- Required: Cat, 2
Optional: . Cat
"0 -

T

to Correct ..

o—

-

: Noton HCFA-zssz'..-.[
O
ke

PoC PoC
Required: Cat. 1 Required: Cat. 1
Optional: Cat. 2 Optional: Cat..2
No PoC -~ ST .
No Remedies ~ o A ,
Commitment E - PoC R PoC

of Life, or §483.25 Quality of Care that constitutes: immediat
of or widespread actual harm that is not immediate jeopardy; or
harm that is not immediate jeopardy, with no actual harm.

Substandard quality of care: any deficiency in §483.13 Resident Behavior and Facility Practices, §483.15 Quality
e jeopardy to resident health or safety; or a pattern

a widespread potential for more than minimal

-Substantial compliance: a level of compliance with the requirements of participation such that any identified
deficiencies pose no greater risk to resident health or safety than the potential for causing minimal harm.
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ISOLATED PATTERN . WIDESPREAD

IMMEDIATE
JEOPARDY TO
RESIDENT .
HEALTH OR
- SAFETY
ACTUAL . _. Plan of Correction G 3
HARM THAT IS | *Required: Category 2
NOT Denial of Payment for New
IMMEDIATE Admissions 3 2
JEOPARDY Denial of Payment for All ; &lg’m 3
. Individuals Gmposed by HCFA) AR Cposed )
and/or
&% Civil Money Penalties ($50 -
$3,000/day)
Optional: Category 1
Directed Plan of Correction
State Monitor and/or
Directed In-Service Training
NO ACTUAL Plan of Correction 0 Plan of Correction
HARM WITH *Required: Category 1 *Required: Category 1
POTENTIAL Directed Plan of Correction Directed Plan of Correction
FOR MORE State Monitor and/or State Monitor and/or '
THAN : Directed In-Service Training . Directed In-Service Training
MINIMAL
HARM THAT IS | Optional: Category 2 Optional: Category 2
NOT Denial of Payment for New Denial of Payment for New
IMMEDIATE . Admissions ’ Admissions
JEOPARDY _ Denial of Payment for All Denial of Payment for All
Individuals imposed by HCFA) Individuals (imposed by HCFA)
and/or ) and/or
XGivil Moncy Penalsics (350 - € Gvil Moncy Penalsies (350 -
33,000/day) 33,000/day)
NO ACTUAL f NP o PRV HGT! % S PRGN : oo St
POTEqu[ '}'-.. .»‘;"' AN ~-' .:r > Q 2 ~:-£\;«-_ 7 >
FOR MINIMAL 2 ot ¥ 3 g : 35»'%; NoER ; 3
HARM 5 e OB S X SZRES 2% 8

*Required only when decision is made to impose alternative remedies instead of or in addition to termination.

Substandard Quality of Care: Any deficiency in s. 483.13 Resident Behavior and Facility Practices, s. 483.15 Quality of Life, or 5. 483.25
Quality of Care, that constitutes immediate jeopardy to resident health or safety; or a pattern of or widespread actual harm that is not immediate
jeopardy; or a widespread potential for more than minimal harm that is not immediate jeopardy, with no actual harm.

Substantial Compliance

Denial of Payment for New Admissions must be imposed when s facility is not in substantial compliance within 3 months after being found out of compliance.

Denial of Paymeat and State Monitoring must be imposed when a facility has been found 1o have provided Substandard Quality of Care on 3 consccutive standard

surveys.
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include the same informaf.ibn required,
by HCFA in paragraph (f}(1) of this -
“section. . o :

-(3) [mmédiaté}'edpafdy—z;day notice. .

«<xcept for civil money penalties and *
State monitoring imposed when there is
immediate jeopardy, for all remedies -
specified in §488.406 imposed when

- there is-immediate jeopardy, the notice -

must be given at least 2 calendar days
before the effective date of the °
enforcement action. o

(4) No immediate jeopardy—15 day
notice. Except for civil money penalties
and State monitoring, notice must be * _
given at least 15 calendar days before -
the effective date of the enforcement - *
action in situations in which there isno -

- immediate jeopardy. - -~ . .. -
(5) Latest date of enforcement action. -

The 2 and 15-day notice periods begin
when the facility receives the notice; “
but, in no event will the effective date

of the enforcement action be later than " -
20 calendar days after the notice is sent. -

(6) Civil money penalties. For civil
‘money penalties, the notices must be
given in accordance with the provisions .
of §5488.434 and 488.440.

(7) State monitoring—immediate
Jeopardy. For State monitoring imposed

when there is immediate jeopardy, no . -
" prior notice is required. :

§488.404 . Factors to be consldered in
electing remedies. . ‘ -
(a) Initial assessment. In order to )
select the appropriate remedy, if any, to _

- apply to a facility with deficienéies;

HCFA and the State'determine the
seriousness of the deficiencies. :
(b) Determining seriousness of -

deficiencies. To determine the o
seriousness of the deficiency, HCFA

.considers and the State must consider at

least the following factors: .
- (1) Whether a facility’s deficiencies

. constitute—

(i) No actual haim with a potential for

_ minimal harm;

(i) No actual harm with a potential
for more than minimal harm, but not
immediate jeopardy; )

(iii) Actual harm that is not
immediate jeopardy; or L
(iv) Immediate jeopardy to resident

health or safety. :

(2) Whether the deficiencies—

(i) Are isolated; - -

(ii) Constituteiapattem; or

'(iii) Are widespread.

(c) Other factors which may be
considered in choosing a remedy within
a remedy category. Following the initial
assessment, HCFA and the State may
consider other factors, which may

«clude, but are not limited to the
Jllowing: '

- of termination of the provider: - - -
- agreement, the following remediesare
- available: o ’

" (1) The relationship of the one " :
deficiency to other deficiencies
resulting in'noncompliance. . . -

(2) Thie facility’s prior history of
noncompliarice in general and” . ..
specifically with referencé to the cited

.deﬁcien_cies.‘?._-_/ ? 2 ::‘_:’.‘g._.g' -
e re N

§488.406 Avallable rémedies. .-
(a) General. In addition‘to the remedy

.(1) Temporary irxangg.e:m.em;' ' .
(2) Denial of payment including—

(i) Denial of payment for all: - - e
individuals, imposed by'HCFA'to. 8- - *

" (A) Skilled nursing facﬂity.«fdr; S
- (B) Stateé; for Medicaid;or"-. . *

(ii) Denial of payment for all new - -
admissions; R

(3) Civil money penalties;

(4) State monitoring; e

(5) Closure.of the facility by the State
in emergency situations or transfer.of -

residents; or both;- . -’ e
~ (6) Directed plan-of correction;-
(7) Directed in-service training; and
(8) Alternative or additional State
remedies approved by HCFA. -
(b) Remedies that must be established.
At a minimium, the State must establish
the following remedies or approved
alternatives to the following remedies:
(1) Termination of the provider
agreement.. . : T
. (2) Temporary management.
(3) Denial of payment for new -
admissions. - - .
(4) Civil money penalties.
{5) Closure of the facility in
emergency situations or transfer of .
‘residents, or both. el
. (6) State monitoring. . .
- (c) State plan requirement. If a State
wishes to use remedies for - B
noncompliance that are either
additional or alternative to those
-specified in paragraphs (a) or (b) of this
section, it must— -~ - }
(1) Specify those remedies in the State
plan; and - S
(2) Demonstrate to HCFA's
satisfaction that those remedies are as )
effective as the remedies listed in
paragraph (a) of this section, for
deterring noncompliance and correcting
deficiencies. A ’ '
(d) State remedies in dually -
participating facilities. If the State’s
remedy is unique to the State plan and
has been approved by HCFA; then that
remedy, as imposed by the State under
its Medicaid authority, may be imposed
by HCFA against the Medicare provider
agreement of a dually participating
facility.

" paragraphs (c)(2),{d)(2); aud (e)(2)

- §488.408 Selection of remedies. = : -+

(@) Categories of remedjes. In this

section, the remedies specified in - - - .~

§ 488.406(a) are grouped into.categories

- andapplied to deficiencies according to - .
how serious the noncompliance.is.:: R c

(b) Application of remedies. After.

considering the factors specified in - -

»

§ 488.404, es applicable, if H'CFA and . E

the State choose'to impose-remedies; as
(e)(1) of this section, for facility .- <+
addition to, termination of ‘the'pibviag; ;

~must follow the criteria-set forth -

(i) Directed plan.of correction. -
(ii) State monitoring.- . * - -

(iii) Directed in-service training, .- ..

- (2) HCFA or the State must apply one
or more of the remedies in Category 1 _

- when there— -

" (i) Are isolated deficiencies that .
constitute no actual harm witha . .
potential for more than minimal harm
but not immediate g‘edpard'y; or ’

(ii) Is a pattern of deficiencies that
constitutes no actual harm with a -
potential for more than minimal harm
but not immediate jeop ' o

< provided in paragraphs (c)(1), {d)(1) and

. moncompliance, instead of, orin " <= . -

; - agreement, HCFA does énd-the Stdte <™ .. .

P DO S

 this section, as applicable; =© - Jw ST
¢ (c) Ca[egozy!.T(Q);Gat.’egbry‘l:mm'gdxe's- s
- include the following: . nws * 1y

(3) Except when the faciﬁ.ty' isin - .

substantial compliance, HCFA or the.;

‘State may apply one or roré of the - . ~ .

remedies in Category 1 to any

" .deficiency. : -

(d) Category 2.(1) Category2 .
remedies include the following: -
(i) Denial of payment. for new -

- admissions.

(ii) Denial of payment for all . .
-individuals imposed only by HCFA.
(iii) Civil money penalties.of $50—
. 3,000 perday. - . T

remedies in Category 2, or, except for

(2) HCFA applies one of more of the -

denial of payment for all individuals, =
the State must apply one or-more of the

‘remedies in Category 2 when there are—
- (i) Widespread deficiencies that -

. constitute no actual harm witha _
potential for more thari minimal harim
but not immediate jeopardy; or

" {ii) One or more de ciencies that -
constitute actual harm that is not'
immediate jeopardy:; o

(3) Except when-the facility is in
substantial compliance, HCFA or the
State may apply one or more of the .
remedies in Category 2 to any .
deficiency. - T

(e) Category 3. (1) Category 3 ;gﬁledies

include the following:

(i) Temporary management.

(ii) Immediate termination. -

(iii) Civil money penalties of $3,050-
$10.000 per day.




Kennedy, Debora

From: Brian Purtell [brian@whca.com]
Sent: Friday, January 09, 2004 3:35 PM
To: kimberly.lied @legis.state.wi.us
Cc: - Dawson, Linda

Subject: LRB 2032/5

LRB 2032_5 final
revision2.doc...
Kimber: Attached is the document that contains the agreed upon changes
between the providers and the DHFS. Please contact me if you have any
questions. ‘



Kennedy, Debora

From: Liedl, Kimberly

Sent: Monday, January 12, 2004 9:47 AM
To: Kennedy, Debora

Subject: Nursing home bill

LRB 2032/5

Hi, Debra, I'm just getting back to you on that lovely nursing home
bill, which we discussed last week. I have close to the final changes from Brian - the
only thing left is his change regarding the direct threat (which he talks about in the
email below), though we could always do that as an amendment. R

Originally, we were shooting for a hearing this Thursday on this bill, but that
would mean we would have to have the draft by the end of the day today. Is that even a
possibility? If not, then we will have the hearing in February. You've been a real
trooper with this bill - the changes have been frustrating for all of us. So, if you
could check out the changes that are attached, that would be great. If there's not a
possibility of having a draft by the end of the day, that's life and we'll go with Plan B.
I just wanted to check with yvou to see what you think.

Thanks,
Kimber

————— Original Message-----

From: Brian Purtell [mailto:brian@whca.com]
Sent: Monday, January 12, 2004 7:49 AM

To: kimberly.Liedl@legis.state.wi.us
Subject: Fw: Undeliverable: LRB 2032/5 .

found the problem why it didn't arrive Fri. Misspelled address.

As I thought over the weekend, I think we need to add a definition of
"direct threat" so as to avoid the DHFS being able to label anything as
such. I will work on language this a.m.

Brian R. Purtell

Director of Legal Services
Wisconsin Health Care Association
(608) 257-0125

brian@whca.com



Subject: LRB 2032/5

Proposed changes to LRB 2032/5
4} Analysis by the LRB.

A Page 2, lines 1-2. Replace existing language with and add the following: “
and Medicare providers, DHFS may issue both federal and state citations for
the same deficient practice and can recommend federal remedies and impose
state sanctions.”

. Page 2, line 3, Add the following: “Medical Assistance or Medicare provider”
c. Page 2, lineS. Add the following: “requirement based on the same facts.”
. Page 3, last sentence. Strike the last part of sentence as follows: “This bill
also permits DHFS to suspend or revoke a nursing home license if the nursing
home has substantially failed to comply with specified federal law aad
medifies———compels-payment.”

) Section 2, page 4, line 5. Retain sec. 49.498(20), Stats.

3 Section 6, page 5.

a. Lines 5-6. Delete the reference to specific federal regulations and replace
with the following: “subchapter, with s. 49.498, or federal requirements
related to the operation of a nursing home4n this state)” €

é’f«b. Lines 6-8. Strike the following language: ;UﬁTc“s§6/herw1se required by
federal law,” and retain the rest of the sentence as written.
,/@) Section 7, page 5. v
Thie duate va,o:? a. Line 12. Delete the reference to specific federal regulations and replace with Fieed :

ot Whe ﬁ o the following: “Subchaptelﬂ%/r 8, or federal requirements related to the AT d

un ;tg g operation of a nursing home(i this statey’ N  »

b b. Line 13-14. “a notice of violatiom of this subchapter, ef the rules promulgated ootk
2 f&m 080 4% 7 under this subchapter, or s. 49.498 if the department...”
e 3 ”;‘3;; 4% S Lines 15-16. Delete the reference to specific federal regulations and replace ¢ Fixed:
SrEAVE with the following: “under s. 49.498, or federal requirements related to the  dadsT: 9

operation of a nursing home 7 this statey f/é 4 .49

Q) Section 9, page 6.
Line 1. Replace “12” with “15” months.
b. Lines 3-5. Replace to read: “involved either immediate jeopardy or a high

risk of death or substantial harm; a class “A” violation; or 3 or more class “B” L Tred
a7 . violations or situations that constituted actual harm that i$ not immediate =~ <+ < aas
T #+f . jeopardy, or directly threateng the health safety or welfare of a resident.” I tio

6) Section 10, page 6.
4. Line 7. Replace “12” with “15” months.
. Lines 10-12. Revise with: “either immediate jeopardy or a high risk of death
/b or substantial harm; a class “A” violation; or 23 or more class “B” violations
R Ap ALt or situations that constituted actual harm that is not immediate jeopardy, or
directly threatens the health safety or welfare of a resident.”

Section 11, page 6, lines 14-24. Replace with the following: “A suspension of
admissions under subd.1. shall begin 90 days after a nursing home received its



; MD; matite et e, Yoo }ew\&g .
/

last notice of violation for a class “A” or class “B” violation if the department

determines that the violation remains unlcffrected 90 days after the nursing home

received the last notice of the violation the nursing home earlier indicates to

the department that the violation has been corrected, a suspension of admissions

under subd.1. shall begin on the day that the department makes a return visit to

the nursing home and determines that the violation has not been corrected.”
’/68) Section 12, page 7, lines 14 and 15. Add “and penalty assessment” following

“forfeiture” in both lines.
1/69) Section 18, pages 9 and 10. Sec. 50.04(5)(a)5m. should be repealed it is no

longer needed.

(10)  Section 19, page 10.

v 2. Lines 11-13: Replace to read: “A separate forfeiture of ret-mere-than $250

and a separate penalty assessment of not more than $10,000...”
w’b. Lines 14-16: Replace to read: “A separate forfeiture of Het—mefe—t-h&ﬁ $125
and a separate penalty assessment of not more than $5000...

2 (10.5) Section 20, page 10, lines 18-22: Replace to read: “Factors in imposition of Fired:
Noy e dotens  forfoinuresand penalty assessments. (intro.) In determining whether to imposea .2limindld
wmm et grteitire and penalty assessment for a violation and in fixing the amounts-of the . 2 wd

Lo odaan A . . '
‘*mq: & . %ﬁ . ferfeiture-and penalty assessment, if any, the following factors shall be Son
N .
';ﬁnfm»;w@{? considered:” M

e (11)  Section 26, page 12, lines 21-25 and page 13, lines 1-2. Replace the

Vv underscored sentence with the following sentence: “If, after receipt of notice of
imposition of a forfeiture and penalty assessment, a nursing home that has timely
requested a hearing under sub. (4)(e) on the notice of violation under sub. (4) for
which the forfeiture and penalty assessment were imposed requests a hearing
under this paragraph on the imposition of the forfeiture and penalty assessment,
the hearing on the notice of violation under sub. (4) and the hearing on the
imposition of the forfeiture and penalty assessment shall be consolidated.”

(12)  Section 31, page 14, lines 23-24. Replace to read “b. A federal violation ¥, a&
U&}*‘ S - continues to exist that constitutes immediate jeopardy, high risk of death or
= V""”‘i‘b substantial harm, actual harm that is not immediate Jeopardy, or directly threatens
i 42 \ the health safety or welfare of a resident.

L & (13)  Section 34, page 16.
‘ a. Lines 1-3: Amend the sentence as follows: “The treatment of sections
v 50.01(1k), (1nd), and (1ng) and 50.04(4)(d)1.a. and b and (d)2. of the statutes

first applies to written notices of violations received on the effective date of
this subsection.”

/b. Lines 4-6: Amend the sentence as follows: “The treatment of section

50.03(5)(a) of the statutes first applies to findings made by the department on
the effective date of this subsection.”
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Page 1 of 1

Kennedy, Debora

From: Brian Purtell [brian@whca.com]

Sent:  Wednesday, January 21, 2004 1:27 PM
To: debora.kennedy @ legis.state.wi.us
Subject: 1J definition

, "'Immediate Jeopardy: means situation in which the provider's noncomphdnce with one or more

/requuemems gf-participation has caused, or is likely to cause, serious injury, harm, impairment,or death
1{ b to a resident." {(See 42 CFR Part 489.3.)
J

/
CYela e Ao Al w \ ”) o N (!:\,;xw
Brian R. Purtell
Director of Legal Services
Wisconsin Health Care Association
(608) 257-0125
brian@whca.com

01/21/2004

e e e
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Kenned’y, Debora

From: Dawson, Linda .

Sent: Monday, January 26, 2004 2:14 PM
To: [legis.state.wi.us];.kimberly.liedl

Cc: Kennedy, Debora; [whca.com];.brian
Subject: LRB 2032 - "Direct Threat" language

This is what we've agreed to:

"Directly threatened" means [that the violation] "created a condition or
occurrence relating to nursing home operation and maintenance that could :
reasonably be expected to lead to injury or impairment of a resident or harm
to the health, safety or welfare of a resident."

LD

* k kx k k% % Kk * %

NOTICE: This email and any attachments may contain confidential information.
Use and further disclosure of the information by the recipient must be
consistent with applicable laws, regulations and agreements. If you received .
this email in error, please notify the sender; delete the email; and do not
use, disclose or store the information it contains.

Linda Dawson
Deputy Chief Legal Counsel
Dept. of Health and Family Services
Phone: (608) 266-0355
Fax: (608) 267-1434
Email: dawsol@dhfs.state.wi.us
Mailing Address:
Rm 651, 1 W. Wilson St.
PO Box 7850
Madison, WI 53707-7850




